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OPINION

I. Summary

Southern California Edison  (SCE) seeks authority to lease to Telecom Licensing Inc., (Telecom Licensing) optical fibers in SCE-owned telecommunications cables along two cable routes being constructed in Los Angeles County.  SCE states that the fiber will serve the dual purpose of expanding SCENet, SCE’s own fiber optic network, and providing capacity for Telecom Licensing.  Currently Telecom Licensing uses these optical fibers under a revocable lease.  No protests have been filed.

This decision holds that an overly-broad reading of the authority granted by General Order (GO) 69‑C cannot be relied upon to avoid compliance with the requirements of Public Utilities Code section 851, and with the requirements of the California Environmental Quality Act (CEQA).  Therefore, we hold that GO 69‑C’s provisions regarding “limited use” of utility facilities do not extend to use of facilities that are to be constructed without the benefit of CEQA review.  However, the facts of this case present unique circumstances allowing us to grant the application because, among other things, CEQA review of the facilities in question has already been completed. 

II. Background

SCE is a public utility company regulated by this Commission which operates primarily as an electric utility.  On December 17, 1998, the Commission issued a Certificate of Public Convenience and Necessity (CPCN) to SCE to provide certain telecommunications services as a facilities-based Local Exchange Carrier.
  Telecom Licensing is certificated to operate as a Competitive Local Carrier (CLC).

Effective March 27, 2000, Telecom Licensing entered into a revocable license (License Agreement or Agreement) with SCE pursuant to GO 69‑C, to utilize optical fibers along two cable routes within Los Angeles County to complete a redundant, fiber optic network ring.  In addition to being subject to termination by Edison, the revocable license confers no “Indefeasible Right of Use” upon Telecom Licensing.  Under the terms of the Agreement, SCE agreed to seek Commission authorization of a lease consistent with Pub. Util. Code § 851.  Upon approval of the § 851 application, the Agreement states its provisions will convert to a lease.  

The details of the Agreement also provide that for portions of the routes without existing capacity, SCE would install new fiber optic cables, perfect land use rights, and construct any necessary facilities at shareholder expense.  The Agreement allows Telecom Licensing to use the optical fibers, and to install and maintain two equipment racks at SCE facilities.  The racks are to house signal amplification and regeneration equipment necessary to support its optical fibers.  SCE is responsible for the construction and maintenance of the cable and its electronics.  Telecom Licensing is responsible for the construction and maintenance of its equipment.  The lease would not confer upon Telecom Licensing any property or possessory interest in SCE’s facilities or optical fibers.  SCE will own, operate and maintain the entire fiber optic cable.  The application states that SCE does not expect to need the available utility facilities space for electric utility purposes during the term of the lease and that the lease of such facilities will not impact its ability to serve its customers.

On July 19, 2000, the Office of Ratepayer Advocates advised the Commission that it does not protest SCE’s application and that it would not file a response or otherwise participate in this proceeding.

III. Environmental Issues

Public Utilities Code section 851 requires advance, discretionary approval of certain leases.  Advance approval is the mechanism by which the Pub. Util. Code ensures that financial and other transactions do not proceed until the Commission has had a chance to review and, if necessary, place conditions on those transactions.  (E.g., Pub. Util. Code, §§ 851, 852, 854.)  When the Commission engages in advance review of proposals requiring construction under § 851 applications, it routinely evaluates whether California Environmental Quality Act (CEQA) review is necessary.  CEQA requires that an agency consider the environmental consequences of its actions before it makes a formal decision.  CEQA is triggered when an agency has discretionary authority over an action prior to its completion.

SCE supports this application by referring to a number of prior § 851 applications for approval of a lease agreement in which the Commission determined that although CEQA may apply, approval of the applications was found to be exempt from CEQA requirements.
  A review of these decisions indicates that in each instance the utility requested that the Commission approve a lease agreement for the use of existing cable, conduit or other facility space for the installation of fiber optic cable and facilities.  In granting exemption from CEQA requirements, the Commission generally found that a) the proposal was exempt because the “project” was categorically exempt as a minor alteration of existing public utility facilities, consistent with CEQA Guideline Section 15301(b); and/or b) that it could be seen with certainty that there was no possibility that the proposal may have a significant effect on the environment, consistent with CEQA Guideline Section 15061(b)(3).

In this § 851 request, the facts do not support a similar application of either of the two CEQA exemptions.  The Agreement is not limited to existing facilities.  The documents indicate that existing facilities will be used only “where available.”
  There is a provision for construction of new and additional (though unspecified) facilities.  For example, the documents provide that Telecom Licensing is obtaining the use of optical fibers along two cable routes “being constructed,”
 and that SCE will “install new fiber optic cable, perfect land use rights, and construct necessary facilities.”
  Given the intent for new construction, we do not believe it can be determined with certainty that there is no possibility that there was, or would be, a significant effect on the environment.

Thus, some form of CEQA review should be required for this project.  GO 69‑C cannot reasonably be read to allow utilities bifurcate their transactions so that they would perform construction under an agreement not subject to Commission review by virtue of GO 69-C, and then, after the facilities are installed, seek approval of the lease arrangements for those facilities.  GO 69-C allows utilities to enter specified agreement without Commission approval only for “limited uses.”  We do not believe it is reasonable to consider a license that involves the construction of new facilities for the benefit of the licensee to be a “limited use” where doing so would circumvent environmental review.  Such an interpretation would be contrary to the spirit and intent of GO 96‑C as well as § 851.  It would also contravene CEQA’s prohibition against “piecemealing.”  (Cf., San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27 Cal.app.4th 713; CEQA Guidelines 15165.)  The potential to circumvent environmental review by segmenting projects becomes of great concern when we are presented with a transaction that clearly articulates (as in this case) the intention to split the project into two parts, one governed by GO 69-C, and the other subject to § 851 Commission approval as a long-term lease.

However, in this case both SCE and Telecom Licensing were granted their respective CPCN and certification authority under a pre-existing Commission authorized batch negative declaration process which we believe generally encompassed the nature of activity contemplated by this application.
  SCE’s application states that it will comply with the mitigated negative declaration issues in Appendix D of D.98-12-083 for its construction.  Therefore, to the extent no additional environmental review would be required if the GO 69‑C agreement were subject to review under section 851 instead, the deal structure we are presented with here does not achieve any circumvention of the CEQA requirements appurtenant to § 851.  However, we expect that construction completed under this authority will comply with the requirements of the various negative declarations.

IV. Interplay of GO 69-C and Public Utilities Code Section 851

In addition to being concerned that CEQA requirements associated with section 851 are met, we are concerned that the statute’s advance approval requirement itself is met.  GO 69‑C provides in pertinent part that “ …public utilities covered by the provisions of section 851…are hereby authorized to grant easements, licenses or permits for use or occupancy on, over or under any portion of the operative property of said utilities for rights of way, private roads, agricultural purposes, or other limited uses of their several properties without further special authorization by this Commission whenever it shall appear that the exercise of such easement, license or permit will not interfere with the operations, practices and services of such public utilities to and for their several patrons or customers.”

Public Utilities Code section 851 generally requires advance Commission approval of the sale, lease, assignment, mortgage, disposal or encumbrance of utility property necessary or useful in the performance of its duties to the public.  The use of GO 69‑C to cement a deal in advance, then seek subsequent § 851 review is troublesome.  We do not believe that undertaking a commitment with long term implications is a “limited use” that qualifies for GO 69-C treatment. 

However, the two agreements here are different in nature.  The GO 69‑C agreement can be terminated by SCE and confers no indefeasible right of use.  We are in a position where we can review, approve—and condition if necessary—the long term agreement between SEC and Telecom Licensing.  We are not faced with having to retroactively endorse a “done deal,” especially since we are not called upon to approve construction that has taken place outside the CEQA process.  In addition, the structure of this transaction is transparent.  We are not presented with a situation where GO 69-C is being invoked to justify failure to submit an agreement for advance approval under section 851. Moreover, it appears that this transaction is in the public interest, as discussed below.  Therefore we will approve the application for lease submitted to us rather than rejecting it and requiring SCE to live with the short term agreement.   

However, we note this result is based on the, quite literally, peculiar facts of this case.  We specifically note that we will deny applications to convert GO 69‑C agreements to lease agreements in the future, where the structure of those transactions was designed to circumvent the advance approval requirements of § 851, and the associated CEQA review requirement.  We may also seek further remedy through a proceeding to ensure the terms of the general order are abundantly clear.

V. Revenue Sharing

The initial term of the lease to Telecom Licensing is 20 years.   The lease agreement is expected to generate revenues of  $3,864, 814 over the initial 20‑year period.  Revenues from the lease are to be treated as Other Operating Revenue (OOR).  Under the gross revenue sharing mechanism adopted for SCE,
 all applicable gross revenues recorded from non-tariffed products and services subject to the mechanism are split between shareholders and ratepayers after the Commission-adopted annual threshold level of OOR has been met.  Products or services offered under the Use of Communications and Computing Systems category are deemed “active” for revenue sharing purposes.  Thus, consistent with the sharing mechanism for non-tariffed products and services deemed “active,” revenues in excess of the threshold will be split 90%-10% between shareholders and ratepayers, respectively.

Under the payment arrangement, Telecom Licensing has agreed to make an initial, non-refundable payment of $200,000 for Route A (43 miles) and $370,000 for Route B (128 miles).  Although the Agreement sets out a schedule of one-time payments corresponding to certain events,
 SCE and Telecom Licensing agreed upon a lump sum payment of $3,294,814 as consideration for the use of the 171 mile fiber optic network ring.

VI. Procedure

In Resolution ALJ 176-3041, dated June 22, 2000, the Commission primarily categorized this proceeding as ratesetting and preliminarily determined that hearings were not necessary.  Based on the record, we conclude that a public hearing is not necessary nor is it necessary to alter the preliminary determinations in Resolution ALJ 176-3041.

Because the application is unopposed, and because our decision today grants the relief requested, the requirement for 30‑day public review and comment is waived pursuant to Pub. Util. Code § 311(g)(2).

VII. Motion for Protection of Confidential Information

With its application, SCE filed a motion for protection of confidential information.  The motion requested that the number of optical fibers to be leased and information pertaining to the specific fiber routes be protected from public disclosure for a period of one year and accepted under seal pursuant to Pub. Util. Code § 583 and GO 66 C.  SCE asserted that disclosure of this information would provide Telecom Licensing’s competitors with strategically important information about its network capacity in the Southern California telecommunications market and thus, place Telecom Licensing at a competitive disadvantage.  Specifically, if a competitor has knowledge of how many optical fibers are leased by Telecom Licensing, the competitor could unfairly determine Telecom Licensing’s areas of relative strength or weakness and adjust its strategic plans accordingly.

The motion was not opposed.   October 25, 2000, the Administrative Law Judge (ALJ) issued a ruling granting the motion for a protective order.  The Ruling accepted the information in Exhibit 1 under seal for a period of two years.  During that period the information shall not be made accessible or disclosed to anyone other than Commission staff except 1) on the further order or ruling of the Commission, the Assigned Commissioner, the assigned ALJ, or the ALJ then designated as the Law and Motion Judge, or 2) upon execution of an appropriate nondisclosure agreement by the party to whom disclosure is made.  If SCE believes further protection is needed after two years, it may file a motion requesting further withholding the information or other relief.

Findings of Fact

1. SCE is a public utility company regulated by this Commission which operates primarily as an electric utility.

2. On December 17, 1998, SCE received CPCN authority from this Commission to operate as a facilities-based Local Exchange Carrier.

3. Telecom Licensing is certificated to operate as a CLC.

4. Effective March 27, 2000, Telecom Licensing, entered into a revocable license agreement with SCE pursuant to GO 69‑C, to utilize optical fibers along two cable routes within Los Angeles County complete a redundant, fiber optic network ring.  This agreement conferred no indefeasible right of use. 

5. SCE now seeks to enter into a 20‑year lease on substantially the same terms by obtaining Commission approval of the lease under Pub. Util. Code § 851.

6. Under the Agreement, SCE will use existing facilities where available.

7. The Agreement states that for portions of the routes without existing capacity, SCE would install new fiber optic cables, perfect land use rights, and construct any necessary facilities to support the cable at shareholder expense.

8. SCE is to own, operate and maintain the entire fiber optic cable.

9. Revenue from the lease are to be treated as OOR, with revenues to be shared pursuant to the revenue sharing mechanism adopted for SCE in D.99‑09‑070 and Advice Letter 1413‑E.

10. The terms of the revocable license are different from the terms of the long-term lease. 

11. GO 69‑C specifies when public utilities covered by Pub. Util. Code § 851 may grant easements, licenses or permits for the limited use of certain utility properties without obtaining Commission authorization.

12. Pub. Util. Code § 851 specifies when Commission approval is required for the transfer or encumbrance of utility property.
13. CEQA requires an agency do conduct an environmental review of actions which are deemed to be “projects” as defined by the Public Resources Code and the CEQA Guidelines.

14. CEQA prohibits the “piecemealing” of projects.

15. There have been no protests to this application.

Conclusions of Law

1. SCE’s proposed revenue sharing conforms to the revenue sharing mechanism adopted by the Commission for SCE in D.99-09-070.

2. CEQA requirements should be applied to actions which meet the definition of a “project” pursuant to Public Resources Code Section 21065 and CEQA Guidelines Section 15378.

3. The Commission has granted CEQA exemption when a utility application for approval of a lease agreement is consistent with CEQA Guideline Section 15301(b) and/or Section 15061(b)(3).

4. CEQA Guideline Sections 15301(b) and 15061(b)(3) do not apply to this application for approval of a lease agreement.

5. SCE was granted CPCN authority to provide certain telecommunications services pursuant to D.98-12-038, and Telecom Licensing, was granted certification as a CLC pursuant to D.98-09-093 and D.99-06-082.

6. The facts  of this case do not present a situation where GO 69-C is being used to avoid the requirements of CEQA or the advance approval requirements  of section 851.

7. Under the particular circumstances of this application, SCE should be authorized to lease certain optical fibers to Telecom Licensing, under the terms and conditions set forth in the application.

8. SCE was granted a two year protection of certain information as confidential as described in this decision.

9. No public hearings are necessary in this proceeding.

ORDER

IT IS ORDERED that:

1. Southern California Edison Company (SCE) is authorized to enter into a lease to Telecom Licensing, Inc., of optical fibers along two cable routes in Los Angeles County, under the terms and conditions set forth in this application.

2. All revenues from the authorized lease agreement shall be treated as Other Operating Revenue and shall be subject to the gross revenue sharing mechanism set forth in Decision 99-09-070.

3. SCE shall notify the Director of the Energy Division, in writing, of any substantial amendments to, extension of, or termination of the lease agreement, within 30 days following the execution of such amendments, extensions or termination.

This order is effective today.

Dated 




, at San Francisco, California.

CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy of the original attached Alternate Draft Decision of Commissioner Lynch on all parties of record in this proceeding or their attorneys of record.

Dated November 22, 2000, at San Francisco, California.

/s/  G. Dryvynsyde

Geoffrey Dryvynsyde

NOTICE

Parties should notify the Process Office, Public Utilities Commission, 505 Van Ness Avenue, Room 2000, San Francisco, CA  94102, of any change of address to insure that they continue to receive documents.  You must indicate the proceeding number on the service list on which your name appears.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

The Commission’s policy is to schedule hearings (meetings, workshops, etc.) in locations that are accessible to people with disabilities.  To verify that a particular location is accessible, call:  Calendar Clerk (415) 703-1203.

If specialized accommodations for the disabled are needed, e.g., sign language interpreters, those making the arrangements must call the Public Advisor at (415) 703‑2074, TTY 1-866-836-7825 or (415) 703-5282 at least three working days in advance of the event.

�  Decision (D.) 98-12-083.


�  D.98-09-093, D.99-06-082.


�  See Public Resources Code Section 21065 and CEQA Guidelines Section 15378.


�  SCE cites to D.93-04-019, D.94-06-017, D.95-05-039, and D.96-11-058.  (See Application pp. 5-6.)


�  Application p. 6.


�  Application p. 1.


�  Application p. 3.


�  D.98-12-083 granting SCE CPCN authority; D.98-09-093, D.99-06-082 granting Telecom Licensing certification authority.


�  D.99-09-070.  In Advice Letter 1413-E (February 18, 2000), the Commission approved tariff changes required to implement D. 99-09-070.


�  Events corresponding to one-time payments from Telecom Licensing include upon execution of the agreement, when installation of Route B equipment racks begins, upon completion of fiber installation, upon acceptance of the fibers, upon filing of the § 851 application, upon conversion of the License Agreement to a lease.
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